
 1 

Legal Expenses Insurance Group 
 
Legal Expenses Insurance Group Ð views on the small claims 
limit for personal injury claims 
 
1. Introduction 
 
1.1 The Legal Expenses Insurance Group (LEIG) was formed in April 2006 by 
a number of leading legal expenses insurers and intermediaries. Members 
represent in excess of seven million motor legal expense policyholders and 
over 15 million policyholders in general.   
 
1.2 The aim of the Group is to work together to protect and advance the rights 
of claimants to justice and fair levels of compensation. Legal expenses 
insurance covers the legal costs involved in pursuing or defending a claim. 
Legal costs include the appointment of solicitors, barristers and expert 
witnesses. 
 
1.3 A number of legislative, trade body and regulatory proposals are currently 
in discussion. While some proposals can be commended, several have the 
potential to impact adversely on the ability for individuals to obtain access to 
justice and to be compensated fairly for personal injuries where someone 
elseÕs actions or negligence has led to loss or a personal injury. 
 
1.4 One such proposal under review is to raise the small claims limit for 
personal injury claims. The Group considers it would be highly detrimental to 
claimants for the personal injury small claim limit to be increased. This paper 
discusses the issues. 
 
2. Executive summary 
 
2.1 In 1991 the small claims limit was set at £1,000 for personal injury 
claims (and housing repair) and has remained at that level ever since. 
The Better Regulation Task Force has recommended a review of the 
limit. 
 
2.2 The review should take account of the Task ForceÕs conclusions. 
They noted that the compensation culture is a myth; but the cost of this 
belief is very real. It was also accepted that a fundamental principle of 
English law and justice that people who have suffered a loss or injury 
through someone elseÕs negligence should be able to claim redress. 
Central to everything must be the injured party Ð the victim Ð the most 
important person in the process. This central positioning needs, 
however, to be placed in the context of the changes in attitude and 
process of the legal system over the last decade or so. 
 
2.3 Calls to increase the limit ignore completely the changes to 
compensation arrangements that have taken place over the last decade. 
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The changes were against the background of a £1,000 personal injury 
small claims limit. 
 
2.4 For a variety of reasons, many linked to cost to the Government of 
legal aid and the desire to have a fairer and more open system, legal aid 
was withdrawn for virtually all personal injury claims. This was 
embodied in the Access to Justice Act in 1999 which introduced the 
move from legal aid to a system of Ôno win, no feeÕ conditional fee 
agreements (CFAs) to fund legal advice and representation. The private 
sector has responded to the challenge and to ensuring that genuine 
claimants, especially those on limited means, have access to the 
opportunity to receive fair compensation. 
 
2.5 Implementation of the Act has not been completely faultless but the 
issues that have arisen have generally been addressed to ensure there 
is a balance between the interests of those providing legal services, 
those using them, those paying for them, claimants receiving 
compensation and insurance policyholders meeting the costs.  
 
2.6 The number of personal injury claims has not risen since CFAs were 
introduced. The Department for Constitutional Affairs has noted that 
between 2000 and 2005 there has been a 5% reduction in accident 
claims. 
 
2.7 There is a fine balance that needs to be borne in mind in ensuring 
access to justice for claimants. Claimants are faced with dealing with 
experienced insurance claims handlers with very significant resources 
at their disposal. They have a duty to their employers to minimise the 
amount paid out in claims. As such claimants do need medical and legal 
help to pursue claims: these services must be paid for just as insurance 
claims handlers are paid by their employers.  
 
2.8 If the small claims limit was increased so that claimants had to act 
essentially for themselves many would be deterred from claiming at all. 
Of those that did most would not know what could or could not validly 
be claimed for let alone understanding what was the appropriate 
evidence to substantiate the claims and properly value the claim. 
Claimants would be required to construct and manage their own claims 
essentially in their spare time and usually represent themselves against 
big business or defendant insurance companies, who inevitably have 
legal representation in court. There would be a totally uneven playing 
field. 
 
2.9 The Law Society has concluded that any increase in the current 
small claims limit would mean that most personal injury claimants 
would be unrepresented and they believe that this will deter a large 
number from bringing claims. 
 
2.10 A higher limit would mean that in order for a fair settlement to be 
achieved by claimants they would need to rely to a great extent on those 
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paying the compensation to treat them fairly and pay the correct levels 
on redress. This is contrary to the obligations that insurers have to their 
shareholders. It would be foolhardy to expect this to happen. Indeed all 
the evidence is against this. Claimants deprived of legal advice would 
almost inevitably be persuaded to accept far less than the true value of 
their claim. 
 
2.11 The Association of Person Injury Lawyers (APIL) conducted a 
survey of cases valued at up to £5,000 and found that there was an uplift 
of around 50% on average from the first offer to final settlement. Without 
legal guidance and help most claimants are likely to be significantly 
under compensated. 
 
2.12 The public express similar concerns about an increase in the limit. 
A MORI survey found that almost 80% of respondents were not 
confident that an insurer in the pre-court negotiations would offer them 
the correct amount of compensation if they did not have a solicitor 
assisting them. 
 
2.13 The main and by far the strongest lobby for a higher limit is from 
defendant insurance companies. They argue that the need for lawyers in 
personal injury cases is not required. They wish to tilt the legal balance 
in their favour.  
 
2.14 Quicker and cheaper disposal of cases is central to the arguments 
for a higher limit. Insurers themselves are already under obligations 
under pre-action protocols and can do a great deal more to speed up 
settlements and reduce legal costs.  
 
2.15 If a higher small claim limit did lead to some speeding up in 
settlements and reduced costs, what would be the price paid? The 
comments above indicate it would likely be at the expense of fewer 
genuine claims being processed and claimants being significantly 
under-compensated.  
 
2.16 Initiatives are already in hand to keep down and indeed reduce 
administration and legal costs; examples include the Legal Services Bill 
and Civil Justice Council initiatives to create a better balance in 
damages/costs with predictable fees and limitations on success fees. 
These should be given time to bed-down. 
 
2.17 Far from the current level playing field, a higher limit would result in 
a system geared to restricting access to help and advice, medical 
investigation and legal representation. There would be reduced costs to 
insurers. They may increase their profits and/or reduce some premiums 
by a pound or two but it would be at the expense of the unfortunate 
small percentage of the public who are hurt or injured. 
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2.18 It is argued that the £1,000 limit was set in 1991 and inflation alone 
would suggest a figure of around £1,500 as more appropriate. This fails 
to recognise three important points.  
 
2.19 First, the many changes to the compensation system since then 
and also the changes announced for the immediate future. These have 
paid regard to the £1,000 limit and may have been very different with a 
higher limit.  
 
2.20 Secondly, the limit was last fully reviewed in 1998 and an increase 
was rejected; RPI since 1998 has been just 20%.   In addition, applying 
RPI assumes that personal injury damages have in fact kept pace with 
inflation. Research has shown that they have significantly failed to do so 
since the 1960s.  
 
2.21 Thirdly, the reason for a low limit is to enable claimants to have 
access to medical and legal help and advice which is important for the 
great majority of personal injury claims. 
 
2.22 The Civil Justice Council, the trade unions and the consumer 
groups all maintain that there should be no increase whatever. 
 
2.23 Any increase in the UK personal injury small claims limit would also 
be totally at odds in a European context and introduce a second class 
status to UK personal injury claimants as compared to the rest of the 
EU. It may also be an infringement of Article 6 of the European 
Convention on Human Rights, which provides the right to a fair trial, 
because injured people faced with the might and resources put up by 
the insurance companies will not get a fair trial.  
 
2.24 Nobody wants to support invalid claims and nobody wants to 
support exaggerated claims but an increase would likely reduce access 
to compensation for many people and reduce the awards to most of 
those who do persevere. Many claimants would find themselves at the 
mercy of defendant insurers and reliant on them to deal fairly both in 
looking after the interests of their policyholders and those of claimants. 
This is a step too far. 
 
2.25 The personal injury limit has not increased since 1991 and for very 
good reasons. These remain even more valid today following the 
withdrawal of legal aid and compensation reforms introduced and in 
train for the next year or two. Now is not the time to experiment with the 
interests of people entitled to receive fair compensation for accidents 
and injuries that are the fault of others. The limit must remain at £1,000. 
 
3. Background 
 
3.1 In 1991 the small claims limit was set at £1,000 for personal injury claims 
(and housing repair) and has remained at that level ever since. The general 
limit for small claims was increased to £3,000 in 1996 and £5,000 in 1999. 
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Increasing the personal injury limit was discussed and rejected as not being in 
the public good. 
 
3.2 In its May 2004 report ÒBetter Routes to RedressÓ the Better Regulation 
Task Force recommended that the Department for Constitutional Affairs 
should carry out research into the potential impact of raising the limit under 
which personal injury claims can be pursued through the small claims track.  
 
3.3 More specifically the Task Force proposed that the research should 
establish a limit which best balances the benefits of the claimant and to 
society against the costs. However, they noted it was necessary to justify any 
limit lower than £5,000. This paper does that very job. 
 
3.4 This was one of eight main recommendation of the Task Force. The 
recommendations were prepared against the following key points: 
 

¥ ÒThe compensation culture is a myth; but the cost of this belief is very 
real.Ó(page 3) 

 
¥ ÒIt has got to be right that people who have suffered an injustice 

through someone elseÕs negligence should be able to claim redress.Ó 
(page 3) 

 
¥ ÒCentral to our report is the injured party Ð most important person in the 

process.Ó (page 5) 
 

¥ ÒDevelopments in recent years, principally the introduction of Ôno win no 
feeÕ arrangementsÉÉ. .and the emergence of claim management 
companies have increased access to justice.Ó (page 5) 

 
¥ ÒWe believe that allowing more personal injury claimants to go through 

the small claims track process will increase access to justice for many 
as it will be less expensive, less adversarial and less stressful.Ó (page 
26) 

 
3.5 This last comment requires extremely careful consideration. Is it true on all 
counts? What does it imply about the numbers of people who might be 
compensated in the future? What does it say about the level of compensation 
that might be paid? 
 
3.6 This paper considers the arguments for the current limit, the arguments for 
an increase and why these must be rejected. 
 
4. Why the limit should remain at £1,000 
 
4.1 Calls to increase the limit ignore completely the changes to compensation 
arrangements that have taken place over the last decade. The changes were 
against the background of a £1,000 personal injury small claims limit and 
provided a balanced package that paid due regard to the need for access to 
justice and fair compensation for injured parties. 
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4.2 The implementation of the Access to Justice Act in 1999 precipitated a 
move from legal aid to a system of Ôno win, no feeÕ conditional fees to fund 
legal advice and representation. Legal aid was withdrawn for personal injury 
claims (other than clinical negligence) in 2000. The Act made the success fee, 
specific insurance premiums and the self-insurance costs of membership 
organisations recoverable from the other party. The previous inability to 
recover these costs had been viewed as a significant barrier to accessing the 
courts. 
 
4.3 The Government stated that its objective in bringing in the 1999 Act was: 
 
 ÒÉ .make justice affordable to all, to discourage weak claims and 
encourage early settlement. Allied to this was the desire to ease the 
administrative burden on those providing and purchasing legal services.Ó  
 
4.4 The LEIG believes the Government has been successful in this key 
objective. This is because the private sector has responded to the challenge 
and to ensuring that genuine claimants, especially those on limited means, 
have access to the opportunity to receive fair compensation. 
 
4.5 A higher small claims limit would have inhibited the growth in services to 
meet the challenges of this Act and any increase in the limit now would 
dramatically reduce the advice and representation claimants need to pursue 
compensation claims. 
 
4.6 Implementation of the Act has not been completely faultless but the issues 
that have arisen have been addressed to ensure there is a balance between 
the interests of those providing legal services, those using them, those paying 
for them, claimants receiving compensation and, in the main, insurance 
policyholders meeting the costs.  
 
4.7 As noted in the third report of the House of Commons Select Committee 
on Constitutional Affairs (par 17): 
 

ÒThe introduction of CFAs was designed, in part, to widen access to 
justice. The evidence appears to show that it has had some success in 
meeting that aimÉÉÉÉÉÉÉ. Conditional fee agreements have not 
directly caused the perception of a compensation culture. The statistics 
demonstrate that the number of claims has not risen since CFAs were 
introduced as the primary method of funding personal injury claims. 
[Indeed the Department for Constitutional Affairs noted that between 
2000 and 2005 there had been a 5% reduction in accident claims] 
Nonetheless, we agree with the conclusion drawn by Citizens Advice, 
that the introduction of CFAs (and with it a class of unregulated 
intermediaries acting as claims managers) has adversely affected the 
reputation of legal service providers, whether professional lawyers or 
not.Ó 
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4.8 LEIG agrees with this conclusion. The answer is to regulate claims 
management companies and that is one of the key objectives of the 
Compensation Bill currently before Parliament. The answer is not to raise the 
small claims limit and thus limit the access to justice that has been 
successfully developed over the last seven years. 
 
4.9 Equally important is that Government policy should not be made to 
address a myth, i.e. the compensation culture, but should take account of the 
reality. There is a fine balance that needs to be borne in mind in ensuring 
access to justice for claimants. They do need medical and legal help to 
pursue claims and these services must be paid for. If the small claims limit 
was increased so that claimants had to act essentially for themselves many 
would be deterred and most would have difficulty in understanding what could 
be claimed for, what evidence was necessary to prove the claim and valuing 
the claim. 
 
4.10 There would be a totally uneven playing field. Claimants would be 
required to construct and manage their own claims and usually represent 
themselves against big business or defendant insurance companies, who are 
most likely to have legal representation in court. 
 
4.11 What is to stop business and insurers having a strategy whereby they 
contest most claims on the basis that claimants will run out of energy, time or 
money and drop the claim? Only those claimants able to afford legal help and 
representation would then proceed with claims and in the event that the legal 
costs were not recoverable then those costs would effectively be taken from 
their damages. Access to justice would be severely curtailed. 
 
4.12 The Law Society concluded in its evidence to the Constitutional Affairs 
Committee (page 21 of written evidence par 18) that: 
 
 ÒMost personal injury cases are for less than £5,000. This means that any 
change to the current small claims limit would bring most personal injury 
claimants within the small claims limit. This would mean that most personal 
injury claimants would be unrepresented and we believe that this will deter a 
large number from bringing claims.Ó 
 
4.13 Whatever happens, a higher limit would mean that claimants would need 
to rely to a great extent on those paying the compensation to treat them fairly 
and pay the correct levels on redress. It would be foolhardy to expect this to 
happen. Indeed all the evidence is against this. Claimants deprived of legal 
advice will inevitably be persuaded to accept far less than the true value of 
their claim. 
 
4.14 The Association of Person Injury Lawyers (APIL) has conducted a survey 
of cases valued at up to £5,000. They found that the difference between the 
first offer made and the final settlement was, on average, almost £1,000. This 
represented an uplift of around 50% on average from the first offer to final 
settlement.  
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4.15 It is unrealistic to expect that with a higher small claims limit defendant 
insurers will suddenly increase their first offer for compensation: assuming, of 
course, that the claimant would have had the requisite knowledge to prepare 
the claim properly.  Without legal guidance and help most claimants are likely 
to be significantly under compensated. 
 
4.16 The public express similar concerns about an increase in the limit. A 
MORI survey found that almost 80% of respondents were not confident that 
they would be offered the correct amount of compensation by an insurer in the 
pre-court negotiations if they did not have a solicitor assisting them. 
 
4.17 The National Accident helpline did some quantitative research with 182 
individuals who were pursuing claims through the fast track claims process. It 
found that 91% of people did not know what their personal injury claim was 
worth; that 96% did not know how to pursue their claim without legal help; and 
that 73% did not know how to get an independent medical report. 
 
5. Discussion of the case for a higher small claims personal 
injury limit 
 
5.1 The main and by far the strongest lobby for a higher limit comes from 
defendant insurance companies. Insurers argue that the need for lawyers in 
personal injury cases is not required. They wish to tilt the legal balance in their 
favour but cannot use self interest arguments but instead have to mask them 
by indicating that there is a need for compensation settlements to be more 
timely, proportionate and cost-effective in the overall public good.  
 
5.2 Whatever the motives, it is necessary to consider and answer these 
issues if an increase in the limit is to be rejected. 
 
5.3 Quicker and cheaper disposal of cases is central to the arguments for a 
higher limit.  However, as Andrew Dismore MP (Lab Hendon) noted in the 
House of Commons on 30 March 2006 "According to the Committee's report, 
they claim that the costs are equivalent to 65 per cent. of the value of claims 
and some 40 per cent. of the total pay out. The question is why those costs 
are so high. It is because the insurance companies fight claims tooth and nail. 
They hope to deter claimants from bringing cases to court. They deny liability 
when they should not, they make silly offers, and they take cases too far 
along the track and then to court when they should have paid up earlier and 
properly. If they did so, the costs would not be so high. The cost of bringing 
claims is high because that is what it takes to make the insurance companies 
pay out. If the insurance companies want to limit their costs, they should 
accept liability and pay up early."  
 
5.4 The figures that are quoted also do not take into account different 
amounts for road traffic accident as compared with employersÕ liability and 
public liability claims. In addition, the full effect of predictable fees and the 
continuing effect of Woolfe are not reflected in this historic data. 
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5.5 Even if one accepts there is just the possibility of some validity in the 
liability insurers argument thens at what price would be quicker settlement of 
some claims? The comments above indicate it would likely be at the expense 
of fewer genuine claims being processed and claimants being significantly 
under-compensated. The small claims procedure was introduce to widen and 
simplify access to justice and should not be used to reduce access and limit 
compensation. 
 
5.6 Leading on from this, defendant insurers maintain that the economic 
benefits far outweigh the risks and more predictability in claims resolution and 
lower costs could lead to a reduction in insurance premiums. Would this 
actually happen? Insurers owe a duty to their shareholders and not the paying 
public. However, there are virtually no risks from defendant insurers from a 
higher limit so all the risks are borne by claimants who face large and 
powerful institutions in their efforts to obtain compensation.  
 
5.7 The economic benefits can only be from a reduction in the overall cost of 
compensation. Insurers would argue that it will not be compensation pay-outs 
that will fall but there will be a reduction in the cost of administration, legal bills 
and medical reports. This seems correct but this would be to the detriment of 
individual claimants who do need help and advice in handling personal injury 
claims. All the evidence so far presented indicates that compensation 
amounts would fall because the interests of claimants would be prejudiced by 
casting them alone to pursue their claim. 
 
5.8 Initiatives are already in hand to keep down and indeed reduce 
administration and legal costs. These should be given time to bed-down 
rather than introducing risky changes and trying to build further initiatives on 
top. Steps have been taken through the Civil Justice Council to create a better 
balance in damages/costs with predictable fees and limitations on success 
fees. 
 
5.9 The Legal Services Bill aims to open up the legal profession to 
competition and, as a result, greater competition and lower costs are forecast 
for the provision of personal injury legal services. This will bring benefits to 
both claimants and defendants in reduced legal fees. Why prevent claimants 
from benefiting from this and better access to justice by raising the small 
claims limit and thus denying them of even more cost-efficient legal advice. 
 
5.10 When the insurer case is successfully rebutted (i.e. that an increase in 
the limit is required for reasons of saving time and being more cost effective), 
insurers then maintain that the limit should be increased purely on the 
grounds of inflation. The £1,000 limit was set in 1991 and retail price inflation 
alone would suggest a figure of £1,500 or more as appropriate. 
 
5.11 This fails to recognise three important points. First, the many changes to 
the compensation system since then and also the changes announced for the 
immediate future. These have paid regard to the £1,000 limit and may have 
been very different with a higher limit.  
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5.12 Secondly, the limit was last fully reviewed in 1998 and an increase was 
rejected; RPI since 1998 has been just 20% so an inflation adjustment would 
take the limit to £1200. However, applying RPI assumes that personal injury 
damages have in fact kept pace with inflation. They have significantly failed to 
do so since the 1960s.  
 
5.13 Thirdly, the reason for a low limit is to enable claimants to have access to 
medical and legal help and advice which is important for the great majority of 
personal injury claims. With the withdrawal of legal aid other solutions were 
required to assist claimants and these took account of the £1,000 limit. Before 
the event and after the event insurance policies have been developed to 
assist the public and claimants pursue claims for damages. Legal firms have 
specialised in personal injury claims with their experience and economies of 
scale benefiting claimants. A higher limit would see this investment severely 
eroded with the provision of legal advice and help severely curtailed.  
 
5.14 Far from the current level playing field, this would result in a system 
geared to restricting access to help and advice, medical investigation and 
legal representation. There would be reduced costs to insurers. They may 
increase their profits and/or reduce some premiums by a pound or two but it 
would be at the expense of the unfortunate small percentage of the public 
who are hurt or injured. 
 
5.15 The views of Citizens Advice are interesting in the debate on a higher 
limit as they are one of the few consumer bodies to have expressed detailed 
views. In their evidence to the Constitutional Affairs Committee they stressed 
ÒIt is extremely complex for an unrepresented individual to pursue a claim for 
compensation. They will need legal advice on their likely prospects of success 
and help collecting their evidence and putting their case, which may need to 
go to court. So pursuing a claim efficiently and effectively is likely to involve 
using legal services and incurring court costs at some stage.Ó 
 
5.16 They questioned whether a higher small claims limit would rectify what 
they saw as problem areas. They have voiced concerns about conditional fee 
agreements and the involvement of claims management companies and 
reduced damages received to cover loan agreements and insurance 
premiums. They have concluded that a higher limit would address these 
issues but they are mistaken. Their concerns should be answered by the 
Compensation Bill and the introduction of statutory regulation of claim 
management services.  
 
5.17 This legislation will have important ramifications for the advertising, 
marketing and conduct of claim management companies. It is important that  
these changes are given time to work through and claimants do not suffer a 
double whammy; a better regulated industry but one that claimants cannot 
use and so suffer a reduction in their access to justice for personal injury 
claims. 
 
5.18 It is interesting to note that the Civil Justice Council, the trade unions and 
the consumer groups all maintain that there should be no increase whatever. 
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5.19 It is also worth considering a European dimension to any proposed 
changes. In March 2005, the European Commission adopted a proposal for a 
regulation creating a European Small Claims procedure (ESCP). The 
CommissionÕs proposal is that ESCP would allow claimants to use a simplified 
procedure for obtaining judgements for cases with a value of up to 2,000 
euros. The nature and extent of evidence, and the ability to use expert 
evidence would be at the courtÕs discretion. Parties may, but need not be 
legally represented with costs payable by the losing party or at the courtÕs 
discretion. 
 
5.20 The Commission originally proposed that ESCP should apply to internal 
cases as an alternative to current procedures in each member state. 
However, it is likely to be used only in cross-border cases for the foreseeable 
future but the proposal shows what a harmonised system might look like. An 
increase in the UK personal injury small claims limit would be totally at odds 
with this and introduce a second class status to UK personal injury claimants 
as compared to what might emerge for the rest of the EU. 
 
5.21 Finally it is estimated that only one third of valid personal injuries result in 
a claim. Many more will be deterred from seeking access to justice if the limit 
is raised. That may result in an infringement of article 6 of the European 
Convention on Human Rights, which provides the right to a fair trial, because 
injured people faced with the might and resources put up by the insurance 
companies will not get a fair trial.  
 
6. Conclusion 
 
6.1 On the surface it might be expected that an increase in the small claims 
limit was beneficial to the interests of consumers. The small claims 
procedures were intended to assist ordinary individuals. However, any 
increase in the personal injury limit would be severely detrimental to the 
interests of claimants. 
 
6.2 Nobody wants to support invalid claims and nobody wants to support 
exaggerated claims but an increase in the limit would likely reduce access to 
compensation for many people and reduce the awards to most of those who 
do persevere. Many claimants would find themselves at the mercy of 
defendant insurers and reliant on them to deal fairly both in looking after the 
interests of their policyholders and those of claimants. This is a step too far. 
 
6.3 The personal injury limit has not increased since 1991 and for very good 
reasons. These remain even more valid today following the withdrawal of 
legal aid and compensation reforms introduced and in train for the nest year 
or two. Now is not the time to experiment with the interests of people entitled 
to receive fair compensation for accidents and injuries that are the fault of 
others. The limit should remain at £1,000. 
 
Tony Baker, Director, Legal Expenses Insurance Group 
Email: thetonybaker@gmail.com  8 June 2006 


